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The European Union’s Area of Freedom, Security dodtice (AFSJ thereafter) (-
formerly known as Justice and Home Affairs Co-operg has grown out of an
institutional journey of remarkable experimentatiamnd cautious trust-building among
the Member States (MS thereafter) which has bedn furprising and gripping. When
the journey in the European Union formally began tie early 1990s with the
establishment of the so-called third pillar of #reaty on European Union (TEU) (2002)
(in force 1 November 1993), nobody could have egesl its road and turns in the
fifteen year period that followedNor could one have predicted the incremental and
quick transition from the TEU’'s diluted intergovemantalism to partial
Communitarisation at Amsterdam, via the insertibitide IV EC for migration, asylum,
third country nationals and civic law matters, aodfull Communitarisation in the
aborted Constitutional Treaty and the Lisbon Tre@907)( in force on 1 December
2009).

Given the fact that MS have not trasttlly welcomed a possible loss of
sovereignty in areas of high politics such as padjc judicial cooperation in criminal

law, migration and asylum policy, the smooth depiflation of the AFSJ appears to be a
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remarkable, albeit unforeseen, detour from theimalgtinerary. This detour has made
secretive and national executive-driven decisiokinga a thing of the past thereby
opening up new roads for better and more efficiamt making in AFSJ matters. It has
also made the European Union more open and acdwerts infusing the AFSJ with
effective parliamentary supervision and judiciatusiny. In the course of different,
structured processes of cooperation, MS have f¥irrathlized not only the many things
they have in common and that mutual trust resualtsnhanced capacity for action, but
also the irrelevance of national borders and damesameworks of control for
challenges that by definition cannot be confinedhini national borders, such as
terrorism, drugs trafficking, international crimeefugee matters and increased human
mobility (Peers 2006, Walker 2004, Kostakopoulo®2G Accordingly, the search for
improved institutional arrangements and better éad policy making eventually led to
the road that was not taken at the very beginning.

The ‘circuitous’ road to the ordinary Community tined has also been
accompanied by positive integration measures, ihhaambitious legislative initiatives,
and the embedment of the principle of mutual reit@m? in the Lisbon Treaty (see
section 2 below). Notwithstanding the recent transftion of governance in the AFSJ
which holds the promise of a more efficient, acdable, transparent and democratic
decision-making (Compare Peers 2004, White 2003)oastant feature of JHA
cooperation in all its institutional forms thus fa&s been the prevalence of a security-
centred paradigm. Institutional restlessness dicatter this underlying substantive logic.
In the past, the fundamental principle of free nmgat characterising the first pillar was

contrasted with the ‘unfreedom’ of the third pillahich had depicted asylum, migration
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and matters relating to third country nationalsesurity threats alongside terrorism and
transnational crime. The removal of internal frerdifacilitated the spread of a number
of discourses on Europe’s alleged security defi@treby enabling, among other things,
the securitisation of migration and asylum, thattieir depiction as existential threats
requiring measures beyond the bounds of ordinalyigso(Buzan et al 1998, Weaver
1995). The creation of a chain of equivalences gmanganised crime, migration and
terrorism resulted in the creation of what Bigo92p has termed an ‘internal security
field’ in which irregular migration, crime and terism were placed on a single security
continuum. It is true that most policy observerswasdl as scholars believed that the
bifurcation between the free movement paradigmth@ one hand, and the security
paradigm, on the other, was the by-product of ifferént institutional configurations of
supranationalism characterising the first pillad antegovernmentalism characterising
the third pillar, respectively (Monar 1998, 200lgdtakopoulou 2001). But as the third
pillar began to dismember at Amsterdam first aridrlan in the aborted Constitutional
Treaty, the security paradigm began to permeatérgtepillar and to be promoted at the
expense of freedom. Accordingly, not only was Eeap citizens’ freedom to cross
borders (positive freedom) accompanied by a negatonception of freedom, that is,
freedom from danger, risk or fear (- including ffexceived threat of irregular migration),
but the latter, which presupposes security measwas elevated into a precondition for
the former (Huysmans 1998, 2002, Bigo 2004, Kogtakéou 2000, Lindahl 2004, 2009)
As freedom and security became closely alignedthadexternal environment became
more uncertain and risk-ridden, the concept of sgcatretched both conceptually and

geographically (Bigo 2002, Andreas 2003). Interaatl external security also became
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closely linked, as attested by the presence ofnatesecurity objectives in EU external
relations and the enhanced cooperation betweeBUWhand third countries. Without any
reservation, the European Union sought to imitdte protective function of states
thereby increasing its social legitimacy. Only aofective’ Union would provide high
levels of security for its citizens while makingeé movement in the internal market a
reality (Kostakopoulou 2000, Kaunert 2005).

At the Tampere European Council (1999, 2-3), theadde of State and
Government decided that ‘the challenge of the Ardst® Treaty [was] now to ensure
that freedom, which includes the right to move liyearoughout the Union, can be
enjoyed in conditions of security and justice aafalié to all. It is a project which
corresponds to the frequently expressed conceroginéns and has a direct bearing on
their daily lives’. To this end, the Programme &gfeat Tampere set out a number of
ambitious policy orientations and priorities whialould make the AFSJ a reality and
prompted the articulation of a number of legislatiwitiatives in the fields of legal
migration and asylum by the CommissfoBy contrast, the Hague Programme (Council
of the EU, 2004, European Council 2005), the fiearyprogramme that succeeded the
Tampere Programme (2005-2010), lacked in ambiti@hiead a more prominent security
focus in light of the 9/11 terrorist attacks on terld Trade Centre and the Madrid
bombing on 11 March 2004. Tackling terrorism, iukg migration and developing an
integrated management of the Union’s external lbsrdecame the central focus of the
Hague policy agenda. In its Action Plan, the Consinis (2005, compare also 2006)
attempted to strike a better balance between fraetwl security and a similar effort can

be discerned in its contribution to the processhef adoption of the successor of the



Hague Programme, the Stockholm Programme (Euro@esnmission 2009) which is
discussed below.

The discussion that follows examines the Lisbosaly’s innovations concerning
the AFSJ (section 2) and the new phase of the B of Freedom, Security and
Justice by comparing and contrasting the legadh®fTampere and Hague programmes
with the policy priorities and recommendations loé tStockholm programme that was
adopted by the Brussels European Council on 11mDeee2009 (section 3). | argue that
although the Stockholm programme does not represevell-reasoned retreat from the
paradigm of securitisation and control that hasrattarised justice and home affairs
cooperation since the very beginning, it would baistake to assume that the restrictive
and security-based logic is unchanging, solid axeldf The new ‘citizen-oriented’ and
‘rights-based’ perspective is a welcome developmand the ‘reweighing’ of freedom,
which is reflected in both the order and numbethef Stockholm Programme’s policy
priorities, coupled with the Treaty of Lisbon’s negforms, can set in motion a dynamic
whereby the more national executives seek to radtuthe securitisation paradigm from
which they set out, the further they move away fribnBut more work remains to be
done in designing and implementing common juridalidical frameworks in the AFSJ

which are coherent, normatively sound and effective

THE AMBITIOUS TRANSFORMATION OF THE AREA OF FREEDOM ,

SECURITY AND JUSTICE IN THE LISBON TREATY



The Lisbon Treaty, which was signed on 13 Decen2067, was the by product of the
process of ‘structured reflection’ on the futurekefrope that followed the rejection of the
Constitutional Treaty in France and the Netherlaind005. It entered into force on 1
December 2009 following the positive outcome of g8econd Irish Referendum (2
October 2009), its ratification by the Czech Repulfll3 November 2009) and a
favourable decision by the German Federal Constitat Court (2009). The new Treaty
in the main absorbed the Constitutional Treatyisoirations in the Area of Freedom,
Security and JusticeOne of the new objectives of the Union is to ‘offis citizens an
area of freedom, security and justice without iméérfrontiers, in which the free
movement of persons is ensured in conjunction apbropriate measures with respect to
external border controls, asylum, immigration ahé prevention and combating of
crime’ (Article 3(2) TEU). The insertion of this @etive enhances the visibility as well
as the constitutional status of the AFSJ, sincés ino longer associated with the
attainment of the internal market and the adoptbrtompensatory measures for the
abolition of internal frontiers.

The New Title V on ‘The Area of Freedom, SecuritydaJustice’ contains a
chapter on General provisions (articles 67-76 TFR chapters on policies on border
checks, asylum and immigration (2), judicial co4@p®n in civil matters (3), judicial
cooperation in criminal matters (4) and police caagion (5). The unification of the
institutional framework pertaining to migrationagd matters and judicial cooperation in
civil matters, on the one hand, and police andcjaticooperation in criminal matters, on
the other is the most significant innovation. Aatogly, qualified majority voting in the

Councif and the ordinary legislative procedure (formerlpown as co-decision



procedure which transformed the EP into a genuimdegislative body) become the
norm’ and the exceptional legal instruments of the Andste Treaty are replaced by the
Community instruments (Regulations, Directives Betisions) which can now give rise
to directly effective rights for individuals enfaable before national courts. In addition,
the Commission has the right of initiative, bextlesive in the areas of border checks,
asylum and immigration and civic judicial cooperafj and non-exclusive in criminal
judicial cooperation, police cooperation and thsugmg administrative cooperatidrgnd
the ECJ can now exert its jurisdiction over allexgp of the AFSJ, with the exception of
reviewing the validity or proportionality of policgperations and measures taken by MS
in order to maintain law and order and the safedjuogrof internal security mentioned
above (Articles 276 TFEU and 72 TFEY)Without a doubt, the binding nature of the
Charter of Fundamental Rights will aid the ECJ'susny of AFSJ legislation and will
ensure its compliance with fundamental rights extbe EU, with the exception of the
UK, Poland and the Czech Republic where the Chiartest applicablé?

The Treaty also formalises the institutional rofethe European Council which
shall ‘define the strategic guidelines for legislatand operational planning within the
area of freedom, security and justice’ (Article 8&EU). The European Council’'s
leadership role is thus enhanced and the elecfi@an@ouncil President for a period of
two and half years, renewable once, will facilitpt#icy continuity. The effectiveness of
decision-making in this field will also be enhancéy the separation between
‘legislative’ and ‘operational’ tasks and the rerded coordination of operational
collaboration by the new standing Committee witthie Council on (broadly defined)

‘internal security’. The new standing committee iethreplaces the so called Article 36



TEU Committee, will facilitate the coordination dhe action of MS’ competent
authorities (Article 71 TFEU), but does not have fower to direct the actions of
national police and other authorities in relatiorspecific actiond? Notwithstanding the
gains in terms of policy effectiveness, the all emcing concept of ‘internal security’ as
well as the fact that the Committee will not beaottable to the European and national
parliaments give rise to concethThere exists a trend towards the securitisatioa of
number of policy issues and socio-economic problesnsh as youth violence, road
accidents, forest fires and energy shortdgeShe application of a security based
approach to such policy areas augments civil sgsieanxieties about authoritarian
policy-making and the adoption of a European sé&cumodel characterised by a
generalised focus on prevention and the neutradisaf the threat.

Having said this, however, the increase in dentmcreontrol, oversight and
transparency in justice and home affairs mattershatbe underestimated. Greater
transparency is also promoted by the amended fe&ttle 255 EC, now Article 15
TFEU. The latter article reaffirms the link betwe#mansparency and participatory
democracy by stating that ‘in order to promote gagmvernance and ensure the
participation of civil society, the Union’s instttans, bodies and agencies shall conduct
their work as openly as possible’ and that the i&adnt and the Council (when it
considers and votes on a draft legislative act) sheet in public. To this end, the right
of access to documents applies to the Union’stuigins, bodies and agencies. Although
each institution, body or agency shall determingtsnown rules of procedure specific
provisions regarding access to documents, ArtiBIB)LTFEU provides that Regulations

will lay down the general principles and limits whigovern the right of access and that



‘each institution, body, office or agency shall @mrsthat its proceedings are transparent
and shall elaborate in its own rules of Procedpexific provisions regarding access to
its documents, in accordance with the afore meatioRegulations. And under Article
15(3) TFEU, the European Parliament and the CouatilMinisters shall ensure
publication of the documents relating to the lefise procedures®

Given the chronic lack of democratic control anemight in JHA matters, the
strengthening of the role of national parliamenisthe European governance is a
welcome reform. National parliaments are now inedhin the political monitoring of
Europol and the evaluation of Eurojust’s activiteesl may ‘participate in the evaluation
mechanisms’ for the implementation of Union polciae the AFSJ (Article 12(c) TEU).
Although it is unfortunate that national parliangnparticipation in the mutual
evaluation of the MS’ implementation of Union padig in the AFSJ is discretionary, the
position of national parliaments in the EU legadl@rhas been considerably strengthened
as a result of their monitoring of compliance dfisation in the AFSJ with the principle
of subsidiarity (Article 5(3) TEU, Article 69 TFEWANnd the amended protocols on the
role of the national parliaments in the Europeanobrand on the application of the
principles of subsidiarity and proportionality.

In addition to the above mentioned reforms, thestariiive scope of the AFSJ has
also expanded. Article 67(1) TFEU, which replacesches 29 EU and 61 EC, states that
‘the Union shall constitute an area of freedom,uséc and justice with respect for
fundamental rights and the different legal tradii@nd systems of the Member States’. It
also contains explicit references to the framing‘@fcommon policy on asylum,

immigration and external border control, based olidarity between the MS, which is



fair towards third country nationals’, the preventiand combating of crime, racism and
xenophobia and the application of the principlemaftual recognition of judgments in
criminal matters and judicial and extrajudicial d&ms in civil matters. Article 75 TFEU
creates a legal basis for administrative measurts respect to capital movement and
payments for preventing and combating terrorisnt. tBa maintenance of law and order
and the safeguarding of internal security fall mésthe EU’'s competence (Article 72
TEFU), thereby meeting MS’ sovereignty concerns.

As far as migration law and policy is concerndig nhew legal basis for the
gradual introduction of an integrated managemestesy for external borders is note-
worthy, even though there is no explicit referetewehe establishment of a European
Border Guard which was mentioned in the Conclusiminthe Seville and Thessaloniki
European Council meetings in June 2002 and 20@#:céigely. Although this provision
builds on the momentum created by the incorporatibthe Schengen acquis into the
EC/EU and the Tampere conclusions, the suggedti@inainy measure in this area must
give ‘due regard to the necessary safeguards forodeatic control and the rights of
individuals’ was not adopted. It is also interegtiio note that Article 77(2)(e) TEU
entails the possibility of the abolition of intetrm@ntrols for third country nationals. But
given national executives’ anxieties, the thirdggaaph of Article 77 TFEU states that
the Community’s competence in this area shall mginge upon MS’ sovereign powers
concerning the geographical demarcation of theirdés, in accordance with
international law.

A welcome development in the field of asylum is teference to a uniform status

of subsidiary protection for nationals of third otues requiring international protection.



A provision that has given rise to many concerrmyéver, is Article 78(2)(g) which
refers to measures concerning partnership and catope with third countries with a
view to managing inflows of asylum seekers - a @iown that was especially supported
by the British Government. NGOs have argued thatriay legitimise attempts to ‘sub-
contract’ the MS asylum obligations to third couggrvia the establishment of reception
centres or even resettlement schemes. Expliciteefes to combating of trafficking in
persons and readmission agreements have also aEnimthe Treaty. In addition, the
EU has now express power to act against unautltoressdence, in addition to illegal
immigration, including the removal and repatriatiari persons residing without
authorisation (Article 79(2) TFEU). But the Tampemmmitment to the equal treatment
of long-term resident third country nationals hasfound its way into the Treaty. Article
79(4) TFEU establishes a legal basis for EU suppgpiction in the field of integration
of long-term resident TCNs, ‘excluding any harmatisn of the laws and regulations of
the MS’, while Article 79(5) TFEU specifically affns the competence of the MS to
‘determine the volumes of admission’ of migrant keys from third countries.
Furthermore, the embedment of the principle of dsolty and fair sharing of
responsibility (including its financial implicatigh between the MS in the areas of
immigration, asylum and border controls into thedfy creates a specific legal basis for
the adoption of appropriate measures in this dtedg8), thereby replacing the existing
Community competence to adopt measures on burdemglrelated to asylum (Article
63(2)(b)).

While Chapter 3 of the AFSJ Title on civil juditicooperation builds largely on

the existing acquis in this area, the upholdinghef principle of mutual recognition of



judgements and decisions in extrajudicial cases, development of measures of
preventive justice and alternative methods of dispaettlement and the adoption of
measures designed to ensure a high level of ategastice are noteworthy. The latter
provision cannot but have implications for the fetuestablishment of minimum
standards guaranteeing an appropriate level of &ddor cross-border cases throughout
the Union and special common procedural rules @eioto simplify and speed up the
settlement of cross-border disputes concerninglssoaimercial claims under consumer
legislation or to establish minimum common standafdr multilingual forms or
documents in cross-border proceedings.

The principle of mutual recognition of judgemerdad decisions (negative
integration) has been proclaimed to be the coroeesfor judicial cooperation in the
criminal field, too, since Tampere. It works in d@m with measures of ‘positive’
integration, that is, the approximation of procedluand substantive criminal laws.
According to Article 82(2) TFEU, directives may a&slish minimum rules, which take
into account the differences between the legalitteexd and systems of the Member
States — a reference that was inserted followirggure from the UK and Ireland which
retain the option of not opting in, on: a) the naltadmissibility of evidence among the
MS, b) the rights of individuals in criminal proagd, c) the rights of victims of crime
and d) any other specific aspects of a criminacedore identified by the Council in
advance. The EU’s competence in this area appldg to the extent necessary to
facilitate mutual recognition of judgements andigmland judicial cooperation in

criminal matters. It is envisaged that the adoptibminimum rules concerning b) and c)



above will safeguard the rights of individuals whave been disadvantaged by the
application of single market instruments in thédfief criminal law.

A novelty of the Lisbon Treaty is the inclusion thfe so- called ‘emergency
breaks’ whereby, if a MS believes that harmonisatd certain elements of criminal
procedure ‘would affect fundamental aspects oritsinal justice system’, it can request
the referral of the draft directive law to the Eoean Council (Article 82(3) TFEU). In
this case, negotiations will be suspended and mifiniir months the European Council
can refer the draft directive back to the CountiMinisters for discussion. In case of
disagreement, if nine or more states wish to ga@hthey can always activate the new
simplified enhanced cooperation mechanisms by wiogf their decision to the
Parliament, the Commission and the Council. Althoag) first sight this provision can
engender legal and political fragmentation in thé& Bne should not also underestimate
the extent to which the existence of such a mesharcan exert pressure for MS
compliance. Otherwise stated, the emergency breaghamism has a Janus face: it
appears to accommodate states’ dissent and theieti@s about possible loss of
sovereignty, while it simultaneously induces cormpde.

The extension of the Union’s competence regardimginal procedural law also
applies to substantive criminal law (Article 83 TBE As regards the approximation of
substantive criminal law, directives may establisb minimum rules concerning the
definition of offences and sanctions in 10 listeelas of serious crime with a cross-border
direction, ranging from terrorism and trafficking human beings to tackling computer
crime and organised crime (Article 83(1) TFEU). Hmer, Article 83(2) extends the

European Union’s competence, if the approximatiéreraminal laws and regulations



proves essential to ensure the effective implentientaof a Union policy in an area
which has been subject to harmonisation measuresther words, minimum rules with
regard to the definition of criminal offences arhations can be adopted irrespective of
whether areas of crime have a cross border naturticle 83(3) also entails an
emergency brake mechanism and the referral of iald¢éige measure to the European
Council, thereby providing a safeguard of last resim addition, the new Article 84
TFEU gives specific legal basis for measures cariegr crime preventioh® but
Community action in this area excludes the appratiom of legislation.

The remaining two articles of Chapter 4 focus amofust and the establishment
of a European Public Prosecutor respectively. Adiogr to 85 TFEU, Eurojust can
initiate criminal investigations, propose the iaiitbn of prosecutions to be conducted by
the competent national authorities, particularlpsth relating to relating to offences
against the financial interests of the Union, camate investigations and prosecutions
and decide on conflicts of jurisdiction. Article 8&EU, on the other hand, envisages the
establishment of a European Public Prosecutorsc©from Eurojust. Drawing on the
Commission’s green paper on the establishmentEdrapean Public Prosecutor in the
field of the Community financial interests, the EPP shall be responsible for
investigating, prosecuting and bringing to judgetndre perpetrators of and accomplices
in offences against the financial interests ofltimeon and will ‘exercise the functions of
prosecutor in the competent courts of the MS iatr@h to such offences’ (Article 86(2)
TFEU). The establishment of a EPP requires a uramsnCouncil decision and the

consent of the EP, as is the case with respebet{future) extension of its powers.



The EU’s powers concerning police cooperation, tb@ other hand, remain
broadly unchanged. Article 87(2) TFEU envisagesislagon concerning: a) the
collection, storage, analysis and exchange of aglewnformation, b) support for the
training of staff, and cooperation on the exchaoigstaff, on equipment and on research
into crime detection and ¢) common investigativehteques in relation to the detection
of serious forms of organised crime. The possiktereion on Europol’s functions in the
area of implementing investigative and operatica@ions carried out jointly with the
MS’s competent authorities or in the context ofnjoinvestigative teams where
appropriate in liaison with Eurojust is mentionedArticle 88(2) TFEU. The last indent
of this paragraph ensures the accountability ofopolr by stating that European laws
shall also lay down the procedures for scrutinfeafopol’s activities by the European
Parliament, together with the MS’ national parliamtse But according to the third
paragraph of the same article, any operationabadiy Europol must be carried out in
liaison and in agreement with the authorities ef BS whose territory is concerned. The
application of coercive measures remains the ex@u®sponsibility of the competent
national authorities (Article 88(3) TFEU).

Taking an overall view, although the Lisbon referare commendabile, it is true
to say that the overall effectiveness and dynanmeieetbpment of an enhanced AFSJ
cooperation are largely dependent on the implenienteof the new multi-annual
Programme which defines the policy priorities amgeotives for the period 2010-2014,
the so-called Stockholm programme. It is also tha the Lisbon Treaty’'s commitment
to a more open, democratic and participatory EU hesdled expectations about a

possible break with the security-driven logic oé tHague programme and the reframing



of rights from obstacles to law enforcement to pretitions for security in the EU. To
this end, the Stockholm programme which is examibetbw makes a distinctive

contribution.

THE STOCKHOLM PROGRAMME: THE PROMOTION OF A CITIZEN S’

EUROPE AND ELECTIVE AFFINITIES WITH HAGUE

The Stockholm Programme was adopted by the Eurofeancil (2009) in Brussels on
10-11 December 2009. Building on the previous Api®d@irammes, Tampere and Hague,
it set out the policy priorities and objectives the period 2010-2014 (Council of the EU
2009). In anticipation of the new programme, the m@ussion published a
Communication on ‘An Area of Freedom, Security ahubtice serving the citizen’ in
June 200%. The Communication highlighted the major successddember State co-
operation during the last ten years as well asliadlenges for the next five years and the
main priorities. It recognised that ensuring thepar implementation of Community law
by the MS remains a challenge, the need for animapa&valuation of legislation and its
implementation and the importance of improving toderence of AFSJ policies with
other Community policies, including external poli&ymong the substantive highlights of
the Communication was a clear effort on the parthef Commission to address the
predominance of a security focus in the AFSJ andhade the policy priorities more
balanced. To this end, it stated explicitly tha titizen must be placed at the heart of
this project (European Commission 2009, 2). Thipraach was also echoed in the

Stockholm Programme which has the subtitle ‘An opaed secure Europe serving and



protecting the citizen’. The citizen-centred dis@iwhich counterbalances the security
driven policy agenda of the Hague programme is liggted on page 3 of the
Programme, too: ‘The European Council considers dhpriority for the coming years
will be to focus on the interests and needs oteits. The challenge will be to ensure
respect for fundamental freedoms and integrity @v/igillaranteeing security in Europe. It
is of paramount importance that law enforcementsmess and measures to safeguard
individual rights, the rule of law, internationatopection rules go hand in hand in the
same direction and are mutually reinforced’. Altgbuthe new ‘citizen-oriented’
approach is a welcome development in light of #sdrictive and security-based focus of
discourse and policy that prevailed in the past, dbsence of references to ‘Europe’s
Others’, that is migrants, third-country nationarder crossers, asylum seekers and
refugees is puzzling. Surely, important principgesh as fundamental rights, respect for
diversity, protecting the vulnerable and data pride cannot be confined to EU
citizens®* In addition, as the AFSJ strives to complementsbeuritisation ethos with
citizen friendly policies at the end of the firgahde of the Zicentury, progress cannot
be made by looking backward and repeating the dirses and policies of the past. In
this respect, the Commission’s Communication (2@)%ought to advance the journey
toward an Area of Freedom, Security and Justicanbiyding four key policy priorities
for ‘building a citizen’s Europe’; namely, &romoting citizens’ rights: a Europe of
rights, which included the realisation of the Lisbon Tyésa fundamental rights
provisions including the accession of the EU to B@HR, the effective implementation
of the Citizenship Directive (2004/38), respectdorersity, the protection of the rights of

children, vulnerable people, including women whe vctims of violence, and the Roma



community, a comprehensive data protection scheowmsumer protection and
promoting participation in democratic life by hagia common election day for elections
to the EP and making easier for citizens to registe the electoral roll; bjnaking
people’s lives easier: a Europe of law and justiwbich would facilitate people’s access
to the courts, improve legal aid schemes and eatié&ectronic resources (e-justice),
further the implementation of the principle of maitwecognition and enhance judicial
cooperation in civil and criminal matters;aEurope that protectsvhich would advance
a domestic security strategy, set up an internalirgg fund, strengthen cooperation in
police matters and law enforcement, the use ofrag&an evidence warrant, develop an
integrated border management and expand the opeshtiapacities of Frontex, continue
the development of the European Border SurveillaBgstem (Eurosur), establish a
European Schengen visa, combat human trafficking #we sexual exploitation of
children and child pornography, intensify actioraiagt cybercrime, economic crime and
market abuse and improve counterterrorism poliey, dinally, d) Promoting a more
integrated society: a Europe that displays respoifist and solidarity in immigration
and asylum mattersAs regards the latter policy priority, the forratibn of a common
immigration and asylum policy, based on the gladggbroach to migration, partnership
with third countries and respect for fundamentghts and dignity, features at the top of
the future European policy agenda. The Commissssnraed a leadership role by stating
that the EU needs to ‘promote a dynamic and famignation policy’ (2009, 32) based
on a comprehensive, innovative and coherent frameW2009, 23) which adapts to
‘increased mobility and the needs of national labmarkets’ (2009, 24). In this respect,

it suggested the adoption of an Immigration Coddclwhwould end the present,



fragmented and uneven approach to legal migraiists? by ensuring a uniform level

of rights comparable with that of Community citizeThe development of a positive
approach to migration was complemented by a prexeand law enforcement approach
to irregular migration, the development of singleaaof protection in the field of asylum
and the promotion of consistency among these sliand the Union’s external policy.
Overall, the Communication was ambitious and sigfaé# reversing the longstanding
tend towards security and infusing more fairness dynamism in justice and home
affairs cooperation.

Thanks to the Swedish Presidency’s efforts to eknlhgpon a wide-ranging
dialogue with the civil society and various stakelros and its prudent assumption that
the next phase of the AFSJ must not compromisetamprespect for human rights and
the rule of law and the quality of legislation dmetaltar of security, the Stockholm
programme by and large did not alter the policyfities identified by the Commission.
It built on them, thereby creating a complex ‘hor@yb’ in whose cells an extraordinary
amount of mandates for policy action have beengglaBome maintain the rights-based
and citizen-friendly focus of the Commission’s sesfipns. Others increase the security
dimension and surveillance on the Union, while ctteeek to improve coherence among
the various Communities policies. Accordingly, tBemmission’s four priorities have
now become six: the priority on ‘a Europe that potd’ has been subdivided into security
and external border management while promotingetkternal dimension of the AFSJ
now features as a general policy priority.

The first priority, Promoting Citizenship and Fundamental Rightspeats the

Commission’s proposals on fundamental rights anttJgitizenship, the protection of



children, vulnerable groups, victims of crime, thghts of the individual in criminal
proceedings, individuals’ privacy and adds the isafibn of the European citizens’
initiative which the Lisbon Treaty introduced (Afe 11(4) TEU), while the second
priority, a Europe of law and justicéocuses on the promotion citizens’ access tagest
the promotion and extension of the principle of tinetual recognition of judicial
decisions and judgments, the setting up of a congm&ve system for obtaining
evidence in cases with a cross-border dimensiom,atfoption of new legislation on
combating trafficking in human beings and the ewkament of cooperation among
public professionals.

The main security-based priority, namedyEurope that protectgocuses on the
development of an internal security strategy arehigr cooperation in law enforcement,
criminal judicial cooperation, border managemerntjicc protection as well as the
development of a proactive intelligence approacbu¢@il of the EU 2009, 35 et seq).
The development, monitoring and implementationhefinternal security strategy will be
one of the core tasks of the Internal Security Catem set up under Article 71 TFEU
(see the section above). In addition, the Europ@auancil considers it important to
implement an EU information Management Strategyctvhincludes the development of
large scale IT systems. Interestingly, the EU Imfation management strategy will be
based on a ‘business vision for law enforcementicjal cooperation, border
management and public protection’ (Council of thd E009, 37-8). Other proposed
measures that fit the grid of security include gieposal for an EU Passenger Names
Record System, a European Police Records Indexe®@ys register for third country

nationals who have been convicted by the Courth@fMember States, more effective



European law enforcement cooperation, the developmiea Police Cooperation Code
and more effective crime prevention and combatmegrventions. Although with respect
to security and surveillance the logic is the sa@meén the Hague Programme, the fourth
priority of the Stockholm programme, namely, acces&urope in a globalised world,
fuses the extension of the logic of surveillancd aantrol with the replacement of the
‘Fortress Europe’ image (Geddes 2000) with thatf‘'open Europe in a globalised
environment’. The former is reflected in the progdbsenhancement of the role of
Frontex, the development of an electronic systecorting entry to and exit from the
Member States, an electronic system of pre-enttijoaisation, the use of automated
border control gates and the development of a camwisa policy, which could be based
on personalised assessments of risk in additidheig@resumption of risk associated with
one’s nationality. Europe’s openness, on the ottard, is manifested in the explicit
commitment that ‘the Union must continue to faaii legal access to the territory of the
Member States’ (Council of the EU 2009, 55), thgriemding credence to the argument
that ‘open Europe’ represents more rhetoric thanbstantive policy commitment.

The fifth priority, which deals with migration arabylum laws and policies, has
been adjusted in ways that accommodate nationaluéxes’ beliefs and interests. It is
expressly stated that the European Council readfitiee principles set out in the
European Pact on Migration and Asylum (EuropeannCib@2008) as well as the Global
Approach to Migration (European Commission 2006).heT Commission
Communication’s reference to ‘a fair migration pgli and the adoption of an
Immigration Code have been replaced with referertoesvell managed migration’,

flexible admission systems that take into labourk@atrequirements and optimising the



link between migration and development (Counciltted EU 2009, 59 et seq). At the
same time, the law enforcement and preventativeoagp to irregular migration that
featured in the Commission’s Communication has Ipgeserved? As far as asylum law
and policy are concerned, the Stockholm programntaile policy mandates for the
development of a common European Asylum Systemdbase a common asylum
procedure and uniform status for those grantedriatenal protection in accordance
with Article 78 TFEU by 2012 at the latest and d®veloping the external dimension of
the European Asylum system in partnership and qatipe with third countries. Finally,
with respect to the rights and status of TCNS i@ thion legal order, the Swedish
Presidency did manage to resurrect the Tampere aternd ‘ensuring fair treatment of
third country nationals who reside legally on teaitory of its MS. A more vigorously
integration policy should aim at granting them tgyhnd obligations comparable to those
of EU citizens’ (Council of the EU 2009, 64). Thibjective would have to be realised by
2014 and its implementation would require the cbdation and amendment of the four
directives on legal migration and the ‘evaluatiordawhere necessary, review of the
directive on family reunification, taking into aeod@ the importance of integration
measures’ (Council of the EU 2009, 64). Althougé tontours of the precise action are
uncertain at the moment, it is, nevertheless, #ee ¢hat the ‘Stockholm’ discourse on
‘proactive policies for migrants and their rightg&s brought forth the alignment of the
templates of intra-EU mobility and citizenship, the one hand, and extra-EU migration,
on the other. The same trend can be observed iartkee of migrant integration; there
exists a subtle discoursive shift away from tharicaon basic principles’ and mandatory

regimes of language and civic orientation classektasts towards the development of



indicators that monitor the results of integratipalicies in the fields of education,
employment and social inclusion and more consoltatiith civil society?® The final
policy priority for the next five years emphasisé®e importance of the external
dimension of the AFSJ and the integration of theetanto the general policies of the
Union, thereby replicating the Hague progranfmi.identifies six thematic priorities for
EU external cooperation (migration and asylum, sggunformation exchange, justice,
civil protection and disaster management) as weld aumber of key partners in Europe,
the Mediterranean area and beyond.

The Commission’s Action Plan, which was publishedApril 2010 (European
Commission 2010), entails a clear discoursive shifay from restriction and control
towards affirming migrants’ fundamental rights atm values of human dignity and
solidarity. Under the heading of ‘delivering an a& freedom, security and justice for
Europe’s citizens’ (European Commission 2010, 8)emphasises the EU’s duty to
‘protect and project’ the values of respect for thenan person and human dignity,
freedom, equality and solidarity and to ensure ttiizens can exercise their rights and
fully benefit from European integration’. In a dledtempt to reverse the downgrading of
individual rights owing to the predominance of mi& security concerns, it states that
‘the Union must resist tendencies to treat secujitgtice and fundamental rights in
isolation from one another. They go hand in hand iooherent approach to meet the
challenges of today and the years to come’ (Eumo@anmission 2010, 4). To this end,
it entails a number of measures to ensure the giroteof fundamental rights, including a
‘zero tolerance policy’ with respect to violatiohtbe charter of Fundamental Rights, the

enhancement of data protection, the promotion tifesis’ mobility, participation in the



democratic life of the Union and access to justibe, approximation of procedural and
substantive criminal law and the establishment d?ublic Prosecutor's Office from
Eurojust.

Under the heading ‘ensuring the security of Eurpfie@ Action plan contains a
number of actions and legislative proposal on Ragse Name Record data, the
evaluation of the Data Retention Directive 2006£22l/ a European register of convicted
third country nationals, firearms legislation, ggukation on Europol, a proposal for
information exchange among Europol, Eurojust andntéx, a proposal on the
establishment of an observatory for the prevendiocrime, actions against trafficking in
human beings and the sexual exploitation of childes well as the combating of
economic crime and corruption. The counter-tertolegial framework, including the
definition of terrorism and terrorism lists, unfantitely remains unamended, and only
two new legislative proposals are envisaged onupsecs to explosives and security
vetting of persons having access to chemical, biodd, radiological and nuclear
substances or explosives, respectively.

Under policy priority 6 on ‘putting solidarity anmdsponsibility at the heart of our
response’, the Commission observes that ‘robustindef of migrants’ fundamental rights
out of respect for our values of human dignity asualidarity will enable them to
contribute fully to the European economy and sgciemigration has a valuable role to
play in addressing the Union’s demographic chakeagd in securing the EU’s strong
economic performance over the longer term. It h&stgpotential to contribute to the
Europe 2020 strategy, by providing an additionalree of dynamic growth’ (European

Commission 2010, 7). In this respect, the ActioanPlefers to the design of a common



immigration and asylum policy ‘within a long-termsion of respect for fundamental
rights and human dignity and to strengthen soligagparticularly between Member
States as they collectively shoulder the burdema dlumane and efficient system’ and
resurrects the suggestion for an immigration cotiechivwas omitted in the Stockholm
programme (European Commission 2010, 7). The lattmsld consolidate ‘a uniform
level of rights and obligations for legal immigrantomparable with that of European
citizens’ (European Commission 2010, 7). There alast references to the congruence
of a preventative irregular migration policy withet Charter of Fundamental Rights and
respect for the fundamental right to asylum, incigdhe principle of ‘non-refoulement’.
In sum, the Action Plan has set out a principled ambitious legislative agenda,
comparable to the Tampere one. Internal securitywifonger the primary driver of EU
legislation and action as it has been acknowledfat ensuring rights protection and
engaging European citizens are essential for th#irfeacy and credibility of enhanced
cooperation in the AFSJ. As the Commission stdths, active, informed citizen for
whom, all this being done is a key driver and adtothe whole process’ (European
Commission 2010, 9). In this respect, it comesaasumprise that in its meeting on 3 June
2010 the Council noted that ‘some of the actiorppsed by the Commission are not in
line with the Stockholm Programme and that othbesng included in the Stockholm
Programme, are not reflected in the Communicatfoin@® Commission’ (Council of the
EU 2010, 2). And it urged the Commission to ‘tak#yahose initiatives that are in full
conformity with the Stockholm Programme in orderetosure its complete and timely
implementation’ (Council of the EU 2010, 2). Accmgly, the AFSJ may have been

infused with more freedom and a citizen-orientedraach, but the extent to which the



new ‘normative order’ will take hold remains to een. The shifting nexus of security
and power, on the one hand, and rights and citigpngalues, on the other, remains

under negotiation.

CONCLUSION

Incremental integrationist efforts have broughtpsises and unforeseen change in the
AFSJ. The Lisbon Treaty's depillarisation of justi@nd home affairs cooperation
represents a major break from the past. It opemsvety for the full involvement of the
Commission, the European Parliament and the ECJnalvement that is bound to
influence the substantive scope, and perhaps liberdegal and policy output in the
years ahead. In addition, it marks a change iruceiliwe are witnessing less competition
and strife among the supranational and intergovemntah institutions of the EU and more
willingness on their part to remedy existing defraties and to work together to provide
solutions to the multifarious challenges facing th@on. Obviously, disagreements and
entrenched institutional interests still exist addmestic as well as international
exigencies may preclude a wholesale agreement oy msaues. But it is equally true
that openness to experimentation and gradual ikting has yielded fruits. A different
form of cooperation in AFSJ institutionally and stdntively is digging out its space
within the present, security-oriented and tradiitnexecutive-driven architecture. The
Stockholm Programme and the proposed Action Plaraaeflection of this. Present in
them are aspects of the Hague programme and tieedbgontrol and surveillance. But

there also exist vessels of less ideology-drivehicigs, pragmatic responses to JHA



challenges and respect for citizens’ rights, humgimts and the rule of law. Whether the
latter paradigm, which is wrapped up within theidogf security, remains confined and
crammed in the next five years or will be given nodo grow will depend on

interventions from both the Commission, the EP tuedECJ as well as on pressure from

below, that is from civil society, NGOs and Eurapeitizens and residents.
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