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Part IV

Citizens’ Europe
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9 Citizenship and integration
Contiguity, contagion and evolution

Dora Kostakopoulou

Introduction
When EU citizenship was formally established by the Maastricht Treaty (here-
after Treaty on European Union or TEU), which entered into force on 1 Novem-
ber 1993, both institutional actors and academics were largely unaware of its 
potential to bring about transformative institutional change. Since the TEU’s Cit-
izenship provisions reproduced free movement and residence rights already in 
place, it was often depicted as a form of market citizenship and as a symbolic 
gesture that added little new to Community law (Kostakopoulou 2005). But such 
representations were incorrect. They were historically inaccurate and by bracket-
ing EU citizenship’s origins they also foreclosed its future rather arbitrarily.
 EU citizenship has evolved considerably over the past 20 years due to the 
Court’s decisive interventions and the Commission’s consistent steering of 
policy reforms. These efforts resulted in both the removal of impediments for 
mobile EU citizens and in the entrenchment and spread of shared norms. The 
emergence of EU citizenship as a fundamental status of EU nationals and respect 
for family reunification are examples of the latter. More importantly, this policy 
change has occurred without critical junctures or radical changes in the structural 
environment. Nor can the evolution of EU citizenship be explained by develop-
ments carefully planned by national governments in order to maximise their 
utility and to achieve their desired ends, as the rational choice institutionalist 
paradigm maintains (Trauner and Ripoll Servent, Chapter 2).
 This chapter reviews the process of change in this field. It focuses not only on 
the establishment of EU citizenship in 1993 and its growth over the last 20 years, 
but also on the pre- Maastricht legal provisions, policy initiatives, ideas and 
normative vision which laid paths, opened policy windows and established tem-
plates that were later used by EU institutional actors. These templates leaked 
outside the Community pillar in the mid 1990s and ‘infected’ the Area of 
Freedom Security and Justice’s (AFSJ) policy towards third- country nationals 
(TCNs) residing in EU member states. Parallel linkages (Haas 1980; Accarwal 
1998) were drawn between the treatment of EU citizens and long- term residents, 
TCNs, stimulating calls for substantive policy change in the late 1990s and in 
the new millennium. These links proved to be contingent and short- lived owing 
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to the security- oriented policy framework and political discourse that followed the 
9/11 terrorist attacks and the civic integration agenda constructed by national elites 
within their domestic publics and uploaded onto the EU’s AFSJ framework. But 
the hegemony of the security framework did not foil pressures for an alignment of 
intra- EU mobility and extra- EU migration and for more policy- isomorphism 
between EU citizenship and integration policies. The Lisbon Treaty and the adop-
tion of the Stockholm programme fuelled such pressures and renewed calls for the 
thus- far failed substantive linkages and for adjacent legal readings. While the eco-
nomic crisis in the Eurozone may hamper a formal nesting of EU citizenship and 
integration policies and condemn them to a parallel path for a while, in reality only 
time differentiates them. In fact, a survey of the intersection of the two institutional 
structures, policy templates and, unavoidably, time systems reveals that the condi-
tioning nature of EU citizenship and the principle of non- discrimination on 
grounds of nationality makes the future realisation of a holistic and consistent 
approach to human mobility appear feasible.

Overview of the degree of policy change in EU citizenship

Substantive dimension: the rationale

Although it is commonly assumed that the birth of EU citizenship coincides with 
the ‘political turn’ of the EU in the early 1990s (Rosamond 2000: 98ff.), a careful 
examination of the history of the European integration project reveals that the Euro-
pean Commission viewed the free movement of workers provisions in the Treaties 
of Paris and Rome as an incipient form of European citizenship.1 A number of 
developments in the 1970s and 1980s gradually actualised the normative vision of a 
common European citizenship based on rights and equal treatment. These included 
the adoption of the Declaration on European Identity in 1973,2 the Tindemans 
Report,3 the first direct elections to the European Parliament in 1979,4 the introduc-
tion of a uniform passport in 1981, the prospect of the abolition of internal frontier 
controls coupled with the Commission’s draft directive on residence of Community 
nationals in the territory of host member states in 1979 and its proposal to grant 
local electoral rights to Community nationals residing in host member states.5
 The rationale underpinning the free movement of workers and subsequently 
EU citizenship has been the advancement of free movement, residence and equal 
treatment rights in the host member state. However, this rights- based rationale 
collided with the member states’ regulatory autonomy in migration law and 
policy. For instance, member states opposed the relaxation of the national cit-
izenship requirement for franchise in the 1970s, thereby forcing the Commission 
to shift its attention from political rights to establishing local consultative coun-
cils for migrant workers in the host member states. In the mid 1980s, the Adon-
nino report6 called for local electoral rights and voting rights in European 
Parliament (EP) elections in the member state of residence. Building on the 
Adonnino Committee’s work,7 the Commission sought to expand the personal 
scope of free movement beyond active economic actors, a position that led to the 
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adoption of three Residence Directives (on students, pensioners and self- 
sufficient European citizens) in 1990.8 These legal and political initiatives paved 
the way for the introduction of Union citizenship at Maastricht.
 The Maastricht Treaty strengthened the rights- based approach by including 
local and EP electoral rights in the member state of residence,9 in addition to the 
existing free movement and residence rights, diplomatic protection of EU 
citizens abroad and the pre- existing rights to petition the EP and to apply to the 
Ombudsman. It also upgraded Union citizenship into a constitutional norm.
 The rights- based approach of EU citizenship has been further reinforced in 
recent years. The Lisbon Treaty tightened the link between equal treatment (the 
non- discrimination clause in Article 18 TFEU) and Union citizenship. It also 
strengthened the civic participation dimension of citizenship by incorporating it 
in Title II Provisions on Democratic Principles of the TEU (in Article 9 TEU) in 
addition to the provisions found in Article 20 et seq. TFEU. The legally binding 
Charter of Fundamental Rights of the European Union and the adoption of the 
Stockholm programme in December 2009 – subtitled ‘An open and secure 
Europe serving and protecting citizens’ – were also platforms for the develop-
ment and transformation of EU citizenship. The citizens’ initiative has also 
played an important role; this process – established by Article 11(4) of the TEU 
– allows a minimum of one million EU citizens from at least one- quarter of the 
member states to submit an initiative, triggering a legislative initiative on the 
part of the Commission. This type of direct participatory involvement on the part 
of Union citizens surely makes Union citizenship more meaningful.
 In addition to the citizens’ initiative, the Community action programme to 
promote active European citizenship10 and the follow- up ‘Europe for Citizens’ 
programme,11 as well as the Fundamental Rights and Citizenship Programme 
2007–2013,12 have sought to promote the active involvement of citizens in the 
process of European integration13 (see T able 9.2). The Commission also desig-
nated 2013 as the European Year of Citizens.14 This initiative aims to increase 
the visibility and accessibility of EU citizens’ rights and, in particular, to raise 
awareness about their free movement and residence rights.

The depth of change

Policy change in this field from 1993 to 2012 has been incremental but trans-
formative. Four main phases can be distinguished in the evolution of EU citizen-
ship since its formal establishment in Maastricht.15 The first was a minimalist 
phase (1993–7) during which EU citizenship was mentioned, but was used as an 
additional ground for confirming existing arrangements; second was a phase of 
signalling intentions (1998–2001) when the Court used citizenship more construc-
tively as a policy instrument, thereby overriding the interests of the member states; 
third was a phase of engineering policy change (2002–5), triggered by ‘the new 
legal and political environment’16 established by the Court’s case law and the pro-
clamation of the EU Charter on Fundamental Rights at the Nice European Council; 
and, finally, transformative policy change took place in the period 2006–12.
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 During these four phases the following changes can be observed: (1) the 
gradual disentanglement – but not rupture – of free movement rights from eco-
nomic conditions, that is, economic activity or self- sufficiency, and the broaden-
ing of the notion of community membership in host member states to include 
weaker or more economically ‘vulner able’ EU citizens; (2) the emergence of EU 
citizenship as a fundamental status of EU nationals and the prominence of the 
principle of non- discrimination on the grounds of nationality; (3) the adoption of 
a consistent rights- based approach and the pronouncement of free movement and 
residence as a right enforce able before national courts; (4) the development of 
the idea that five years’ continued residence in a host member state makes an EU 
citizen a legitimate ‘claimant’ of full equality of treatment; (5) an erosion of 
member state autonomy in a broader range of policy areas and the imposition of 
limitations on their migration, residence and nationality regulatory powers, 
resulting from the Court’s intention to strengthen citizens’ rights and subject 
member states’ decisions to a proportionality test; (6) questioning the traditional 
distinction between purely internal situations, which fall within the ambit of 
national law, and situations that have a cross- border element and thus fall within 
the scope of Community law. This resulted in the activation of EU citizenship in 
the absence of a cross- border element thereby extending the surface radius of the 
latter to ‘non- mobile’ individuals; (7) the gradual strengthening of the civic par-
ticipatory dimensions of EU citizenship; and, finally, (8) the promotion of citizen 
empowerment or ‘a Europe for citizens’.
 The rights- based and EU citizen- oriented approach that began to take root in 
the new millennium is embodied by the 2004 Directive on the right of citizens and 
their family members to move and reside freely within the territory of the member 
states.17 The Directive remedied the piecemeal approach to free movement that 
existed before Maastricht. This was accomplished by incorporating and revising 
the existing Directives and amending Council Regulation 1612/68,18 codifying the 
Court’s case law and the principle that EU citizens residing in host member states 
can legitimately expect certain treatment and entitlements. Not able is the establish-
ment, for the first time, of the unconditional right of permanent residence for 
Union citizens and their families19 who have resided in a host member state for a 
continuous period of five years. Shorter periods of residence exceeding three 
months (residence up to three months is unconditional) demand a right of resid-
ence for Union citizens and their family members if: (1) they engage in economic 
activity; (2) when non- active economic actors have sufficient resources and com-
prehensive health insurance in the host member state; or (3) they are enrolled at a 
private or public establishment, have comprehensive health insurance and are self- 
sufficient in order to avoid becoming a burden on the social assistance system of 
the host member states. As long as the beneficiaries of the right of residence do not 
become an unreason able burden on the social assistance system of the host 
member states they should not be expelled (Article 14), in line with the Court’s 
ruling in the Grzelczyk case, which is discussed below.
 Additionally, adopting a more diachronic – rather than substantive – view, the 
policy focus has subtly shifted from the domain of the material scope of EU 
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 citizenship to its personal scope. In other words, the discussion has shifted from 
the question of what rights EU citizens enjoy to who should be entitled to exercise 
these rights, and thus, there has been a move from the realm of ‘low politics’ to the 
realm of nationality politics (see case study). It is also noteworthy that the dynamic 
and experimental character of EU citizenship has been sanctioned by the Treaty. 
Article 25 TFEU (formerly Article 22 TEC) allows the Council, acting unan-
imously on a proposal from the Commission and after consulting the EP, to adopt 
provisions to strengthen or to add to the rights laid down in the TFEU provisions.

The functional dimension: form and type of integration

Concerning the form of integration, ‘hard law’ has been used in citizenship 
policy. Regulations and directives were used for the implementation of the free 
movement provisions of the Treaty of Rome, while directives were used for the 
implementation of the TEU’s provisions on EU citizenship. The ‘Citizenship’ 
Directive (Directive 2004/38), discussed above, is a case in point. This instru-
ment includes a modification of existing provisions in line with the case law of 
the Court, exemplifying the inter- institutional dialogue that takes place at the EU 
level. Having said this, the Commission’s frequent reports mandated by Article 
25 TFEU supplement ‘hard law’. In these reports, the Commission does not 
merely outline the status quo, but it also articulates proposals for reform and out-
lines a vision for the development of EU citizenship. The Commission’s role is 
procedurally sanctioned by the positive integration template that characterises 
the EU citizenship policy area and is facilitated by the institutional consensus 
accompanying the Community method, which leaves little discretion to the 
member states. Accordingly, the Court has played a key role in giving EU cit-
izenship meaning, substance and strength in a number of rulings that the member 
states have had to implement. On certain occasions this required the amendment 
of conflicting national legislation, giving rise to criticism and negative reports in 
national media. However, the shared cognitive map of positive integration meant 
that, notwithstanding complaints on the part of the member states about the 
Court’s activism, all the participants understood the requirements of the Com-
munity method and accepted the rules of that process.

The institutional dynamics of EU decision- making
This section links policy change in EU citizenship to the role of EU institutions. 
It also shows that the field of EU citizenship affected the field of EU integration 
in various ways; however, contrary to EU citizenship, where the entrepreneurial 
role of the Court and the Commission drove (and ensured) the policy’s rights- 
based rationale, the rationale of EU integration policy is still contested. The ter-
rorist attacks of 9/11 contributed to a different perception of how TCNs should 
be integrated in the EU and led to the member states’ endeavours to keep a high 
degree of regulatory autonomy.
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The role of EU institutions in citizenship policy

One piece of secondary legislation, Directive 2004/38, and two supranational EU 
actors, the Commission and the Court of Justice of the EU, have been instrumental 
to the growth and maturation of EU citizenship during the period 1993–2012. Their 
interventions and outputs have shown that the added value of EU citizenship should 
not be sought in the acts of mobility and the border crossings it facilitates, but in the 
vision of equal treatment and the corresponding obligation of member states to 
refrain from discriminating against EU nationals on the basis of nationality. This has 
shaped, and continues to shape, citizens’ expectations to be viewed and treated as 
equals in the member states of the Union. It is precisely this normative template that 
destabilises the organising principles of national statism: it disrupts societal and 
political closure by promoting enriched human experiences and bonds of association 
based on equal treatment. In what follows, I show that there exists a strong correla-
tion between the ethical requirement of non- discrimination on the grounds of nation-
ality (the EU citizenship norm) and the development and growth of EU citizenship.
 It is interesting to note that, in the drafting process of the Maastricht provisions 
on EU citizenship, many of the Commission’s proposals were omitted from the 
final text adopted by the 1991 Intergovernmental Conference. These included the 
proposal to establish a duty of solidarity on the part of every Union citizen with 
other Union citizens and with long- term resident TCNs in the EU, as well as the 
rejection of any form of social marginalisation.20 The TEU’s provisions provided a 
skeleton of provisions that the Court was eager to build upon. As was already 
noted, the Court initially adopted a cautious approach (the phase of judicial mini-
malism), but in 1998 it began to display innovative reasoning (Kostakopoulou 
2005). In the Martinez Sala case it planted the seeds for a shift from protecting the 
rights of active economic actors to affirming the equal treatment of all EU citizens 
irrespective of nationality.21 Soon afterwards it stated that ‘Union citizenship is 
destined to be a fundamental status of nationals of the Member States, enabling 
those who find themselves in the same situation to enjoy the same treatment in law 
irrespective of their nationality.’22 This would imply, for instance, that EU national 
students studying in another member state and facing temporary economic dif-
ficulties could rely on the non- discrimination clause to claim social advantages, 
provided that they did not place an unreason able burden on the welfare system of 
the host member state. More frequent judicial interventions in the new millennium 
enhanced the rights- based rationale of EU citizenship. In Baumbast, the Court 
explicitly recognised that Article 21(1) TFEU (formerly 18(1) TEC) is directly 
effective, that is, it confers rights that are enforce able before national courts.23

 Following these formative templates, the Court continued to outlaw discrimina-
tion as far as possible, eliciting both resistance and criticism from member states. It 
ruled out the exercise of national autonomy in the following areas: the grant of entry 
and residence rights to EU nationals and their family members; residence rights for 
TCN parents of children with EU citizenship24 enrolled in educational establish-
ments, irrespective of economic status;25 granting of welfare assistance to both eco-
nomically active and non- active citizens integrated to a certain degree into the host 
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society or its labour market;26 access to university education;27 and the payment of 
war- related pensions and allowances.28 It made family reunification a general prin-
ciple of EU law by preventing Mrs Carpenter’s deportation from the United 
Kingdom on the grounds that it would impede her husband’s right to provide and 
receive services in other member states, and by outlawing Belgium’s restrictive 
migration practices with respect to TCN spouses of EU citizens.29 In subsequent 
cases, such as Jia and Mettock, national legislation requiring prior lawful residence 
in a member state for right of residence of family members was outlawed, drawing 
fierce criticism particularly in Denmark, the United Kingdom and the Netherlands.30

 All these cases sparked a lot of criticism from member states of the quasi- 
legislative role played by the Court and its relation to member state autonomy. 
However, not only did rights- enhancing case law of the Court make EU citizen-
ship more meaningful, but it also improved individuals’ opportunities. The first 
decade of the new millennium was characterised by a slow yet steady realisation 
that EU citizenship as a fundamental status (the EU citizenship norm) embodies 
a value in and of itself that impacts on institutional actors’ conduct.
 The Court also continued to strengthen EU citizenship in post- Lisbon Europe. 
The EU citizenship provisions protect Europeans from discrimination – be it direct 
or indirect – in the exercise of their free movement rights as well as from non- 
discriminatory restrictions that hinder the former by posing ‘unjustified burdens’31 
and ‘serious inconveniences’.32 They also subject denationalisation (and naturali-
sation) decisions taken by member states to judicial review33 and protect EU 
citizen children and their parents from expulsion from member states as well as the 
Union as a whole – an issue that has also featured in high- profile cases in New 
Zealand34 and the UK35 – since such national measures would ‘[deprive] EU 
citizens of the substance of the rights attached to EU citizenship’.36

 The ongoing discussion shows that the Court and the Commission have 
adopted a principled and pragmatic approach to citizenship and integration. 
Instead of according priority to cultural assimilation and to oaths of allegiance, 
they have endeavoured to create associative relations and partnerships and to 
promote equal treatment irrespective of nationality. Such an approach implicitly 
affirms diversity and recognises that whether newcomers develop feelings of 
belonging and a sense of identification with the host society depends equally on 
the institutions and membership practices of the new country as on how they are 
treated by the host country. Parity of treatment is viewed by both the Court and 
the Commission as the crucial means of creating social fellowship and actualis-
ing EU citizenship. In addition, both EU institutions have masterminded and 
steered processes of concept- formation, meaning- creation and norm- extension in 
the EU citizenship/free movement of workers policy field.

EU citizenship policy: a case study on judicial decision- making and 
discursive entrepreneurship

Building upon the previous section on institutional dynamics, this case study 
examines in more detail the mechanisms the European Commission and the 
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Court have employed to change EU citizenship law and policy. The case law of 
the court, reflected in subsequent legislative proposals by the Commission, has 
altered the substantive norms underpinning EU cooperation on citizenship. A 
key mechanism of change has been the discursive entrepreneurship of the Euro-
pean Commission. This reinforced the process of ‘judicial policy- making’. In 
this section the discussion focuses on two important ‘moments’ in this develop-
ment; namely, the deportation of non- nationals and the power to define ‘nation-
ality’. In both areas, member states have been keen to maintain their vestiges of 
sovereignty, but, at the same time they have had to accept important limitations 
under pressure from the emerging EU citizenship norm.
 Concerning the deportation of EU nationals, the member states’ ability to der-
ogate from the free movement provisions of the treaty on grounds of public 
health, public policy and public security has been authorised by the EC Treaty 
(formerly Article 39(3) EC). But these permitted grounds must be strictly inter-
preted and authorities’ decisions must comply with the principle of proportional-
ity.37 A directive adopted in 1964, Directive 62/221, limited the member states’ 
discretion by stating that the above- mentioned grounds cannot be invoked by a 
member state in order to serve economic ends (Article 2(2) of Directive 
64/221).38 Instead, they have to be based exclusively on the personal conduct of 
the individual concerned and may never be imposed automatically. The Court 
proceeded to add flesh to the provisions of Directive 64/224 by establishing that 
the member states must verify that a Union citizen’s personal conduct poses ‘a 
genuine and sufficiently serious threat to the requirements of public policy 
affecting one of the fundamental interests of society’.39 The Court’s preference 
for a rights- based approach in interpreting the Treaty’s derogations from the free 
movement provisions has protected individuals and has circumscribed national 
authorities’ discretionary powers by requiring that policy or security risks are 
clearly personified before any action is taken by national authorities. In this way, 
it has shielded Union citizens and their families from utilitarian calculations and 
arbitrary state practices. Accordingly, a member state cannot order the expulsion 
of a Union citizen as a deterrent or a general preventive action,40 nor can exclu-
sion or expulsion decisions be justified on the basis of governmental policy 
agendas, for example, such as tackling pornography or organised crime. Previous 
criminal convictions cannot constitute sole grounds for imposing limitations on 
cross- border movement.41 True, there is no isomorphomism in the definition of 
public policy across the EU; public policy and public security remain ‘national 
concepts’, that is, they are defined on the basis of national laws and traditions. 
However, the Court has clearly stated for more than three decades that the 
member states’ discretion in this area is circumscribed by Community law.42 It 
has also sought to diminish the risk of ‘scapegoating of foreigners’ in order to 
satisfy public opinion.
 All this case law found its way into both the Commission’s proposed and 
adopted text of the Citizenship Directive 2004/38, which repealed the 1964 
Directive. In Article 27(2) there are references to proportionality, that the per-
sonal conduct of an individual must constitute a genuine, present and sufficiently 
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serious threat, and that ‘justifications that are isolated from the particulars of the 
case or that rely on considerations of general prevention shall not be accepted’. 
Article 28(1) also incorporates the Court’s case law as well as rulings from the 
ECtHR by stating that

before taking an expulsion decision on grounds of public policy or public 
security, the host MS shall take into account considerations such as how 
long the individual concerned has resided on its territory, his/her age, state 
of health, family and economic situation, social and cultural integration into 
the host Member state, and the extent of his/her links with the country of 
origin.

 The Citizenship Directive (2004/38) has also enhanced the security of resid-
ence of Union citizens. It stipulates that permanent residents can be ordered to 
leave only on ‘serious grounds of public policy or public security’ (Article 
28(2)), and residents that have been permanent Union citizens for the previous 
ten years and minors may not be ordered to leave the territory of a member state, 
except on imperative grounds of public security (Article 28(3)). In addition, 
Article 33 of Directive 2004/38 states that a member state cannot expel an indi-
vidual as a penalty or legal consequence of a custodial penalty unless the require-
ments pertaining to restrictions on entry and residence apply (Articles 27–29) 
and, if it occurs, should be subject to assessment after two years (Article 33). 
This change was based on the Court’s decision in Calfa that automatic expulsion 
for life following a criminal conviction without consideration of the personal 
conduct of the offender or the danger (s)he represents contravened treaty provi-
sions (Article 49 EC) and Directive 64//221.43 To sum up, the Court’s rulings 
found their way into secondary legislation and from there into the member 
states’ legislative and policy- making frameworks. As such, they provided – and 
continue to provide – impetus for vertical normative socialisation and policy- 
learning. This is one side of the double movement of initiating institutional 
change.
 The second side case relates to the member states’ presumed ‘absolute’ com-
petence in nationality matters. As the determination of nationality falls within 
the member state- reserved domain of jurisdiction, both the Court and the Com-
mission initially refrained from intervening in this policy area. Union citizens 
are those who possess or acquire the nationality of the member states (Article 
8(1) EC of the Maastricht Treaty), and the Declaration on Nationality of a 
member state, annexed to the Final Act of the TEU, expressly states that the 
national laws of the member states would define who would be considered to be 
a national of a member state. Accordingly, the case law concerning the personal 
scope of Union citizenship remained relatively underdeveloped and modest for 
nearly two decades. It is only recently, in Rottmann,44 that clarification emerged 
on the Michelletti ruling that the member states’ competence in the determina-
tion of nationality, which is the basis for the possession or acquisition of EU cit-
izenship, should be exercised with due regard to Community law.45
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 More specifically, in Michelletti, the Court confirmed that determination of 
nationality falls within the exclusive competence of the member states, but it 
went on to add that this competence must be exercised with due regard to the 
requirements of Community law.46

 In Rottmann, the Court went further by stating that

the Member States have the power to lay down the conditions for the acqui-
sition and loss of nationality, but . . . in respect of citizens of the Union, the 
exercise of that power, in so far as it affects the rights conferred and pro-
tected by the legal order of the Union, as is in particular the case of a deci-
sion withdrawing naturalization such as that at issue in the main 
proceedings, is amen able to judicial review carried out in the light of Euro-
pean Union law.47

In other words, the assumption that member states enjoy absolute autonomy in 
the field of determination of nationality is no longer correct. They enjoy only 
‘relative autonomy’ in determining conditions for the acquisition and loss of 
nationality, since their decisions are subject to judicial review and the propor-
tionality test. In other words, in Rottmann the Court weakened the link between 
EU citizenship and member state nationality by displaying ‘avant- gardism in 
nationality matters’.48

Contiguity, continuity and spillover effects across pillars
The implementation of the free movement and residence provisions in the 
treaty and the emergence and growth of EU citizenship led to the gradual 
opening of the membership circle of the member states; foreigners first 
became EU nationals and then EU citizens. This did not affect non- national 
residents in the EU (TCNs) who had no connections with EC law, i.e. TCNs 
who did not have family links with Community nationals, were employees 
of Community- based companies providing cross- border services or were 
beneficiaries of three- generation agreements signed between the Community 
and third countries (Evans 1994; Guild 1999; Staples 1999). Member states 
were free to regulate non- EU migrants’ residence and employment, and 
national migration laws were often used to impose hierarchical statuses and 
unequal treatment. As this competence fell within the regulatory realm of 
the member states, they met any Commission proposal aiming to improve 
the working conditions and living standards of non- EU migrants with 
resistance.49

 Following the entry into force of the Single European Act, however, the dis-
tinction between Community workers and ‘extra- Communitarian’ workers was 
called into question. The EP took a leading role by calling for the extension of 
free movement rights to all workers irrespective of nationality and policy iso-
morphomism in family reunification rights.50 By proposing this and further rights 
– such as electoral rights for non- EC migrants51 – the EP drew a substantive link 
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between intra- EU mobility and extra- EU migration, triggering a change in the 
established conceptual and institutional framework.
 The partial communitarisation of the third pillar in Amsterdam in 1997 
advanced the possibility of extending EC law’s non- discrimination template to 
TCNs by bringing matters relating to TCNs within the Community’s (mixed) 
competence. The rights- based approach adopted by Community law with respect 
to EU nationals began to trickle down, and the principle of equal treatment gen-
erated demands for consistency in the treatment of all ‘foreign’ workers, irre-
spective of their nationality and their legal residency status. Internal mobility and 
migration were thus more closely aligned (Haas 1980; Accarwal 1998).
 At the Tampere special summit in October 1999, the heads of state and gov-
ernment noted the need to grant long- term resident TCNs in the EU rights and 
obligations compar able to those of Union citizens.52 Following Tampere, the 
climate was conducive to a more comprehensive approach towards migration. 
The Commission capitalised on this by advocating the grant of ‘civic citizen-
ship’, which would entail free movement rights to long- term resident TCNs.53 
Building upon a number of initiatives,54 the Commission proposed two Direc-
tives on family reunification (1999) and on the status of long- term resident TCNs 
(2001). The former Directive55 was based on Article 63(3)(a) EC and sought to 
harmonise national legislation in this area. It did so by granting family reunifica-
tion rights to all TCNs – including refugees under the Geneva Convention of 
1951 and persons enjoying temporary protection – that reside lawfully in a 
member state and hold a residence permit for at least a year, regardless of the 
purpose of their residence. It also covered Union citizens who had not exercised 
their right to free movement, whose situation had hitherto been subject solely to 
national rules. The draft Directive on the status of TCNs who are long- term resi-
dents was based on Articles 63(3)(a) and 63(4) EC and was designed to har-
monise national laws governing the conditions for the acquisition and the scope 
of long- term resident status, and to grant long- term resident TCNs the right of 
residence in other member states.56

 In both Directives we discern a dynamic of EU law magnetism; emphasis is 
put on non- discrimination and the reflexive application – and in certain respects 
the modification – of the template applying to EU nationals. For example, in the 
Commission’s draft family reunification Directive the definition of family 
members included spouses and co- habitating partners of the same sex. It also 
granted an autonomous right of residence to members of the nuclear family after 
four years’ residence or earlier in certain cases of separation, divorce or death. 
Similarly, the long- term residents draft Directive stated that long- term resident 
TCNs would enjoy enhanced protection against expulsion and equal treatment 
with respect to access to employment and self- employment, conditions of 
employment and working conditions, education and vocational training – includ-
ing study grants – recognition of qualifications, social security and health care, 
social assistance, social and tax advantages, access to goods and services, includ-
ing public and private sector housing, and of freedom association and union 
membership.
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 The partial communitarisation of the JHA pillar of the TEU therefore resulted 
in the transfer of the normative template of the free movement provisions and 
equalisation to previously excluded groups of people. The Commission assumed 
its political entrepreneurship role and pushed for a migration policy frame that 
reflected the intra- EU movement policy choices and the equal treatment logic. 
However, as the subsequent discussion will show, unpredict able external events 
– international terrorism – played a decisive role in changing the policy climate 
and gave the opportunity to certain member states to assume strict positions and 
to induce policy changes at the EU level mirroring their own perspectives and 
plans for the future.

Breaking institutional contiguity and issue- linkage: integration 
requirements

The Commission’s proposals concerning family reunification and long- term 
resident status were not very positively received by certain member states, 
such as the Netherlands, Germany and Austria. The 9/11 terrorist attacks 
changed the political climate and this impacted the negotiations in the Council. 
Designing policies of migrant reception, the provision of equal opportunities 
and equit able working conditions, and the depiction of migration as a source 
of revitalisation of societies and economies were replaced by suspicion 
towards newcomers and fears that migrants might not integrate and may pose a 
threat to national unity and social cohesion. Although in the case of the Neth-
erlands and the UK57 an official retreat from multiculturalism preceded 9/11, 
the attacks nevertheless facilitated the framing of ethno- cultural and religious 
diversity as a threat to social cohesion and national values. Accordingly, 
emphasis was put on promoting national identities, producing official lists of 
national values, establishing compulsory language courses and tests for 
migrants and instituting naturalisation ceremonies and oaths of loyalty. 
Migrants had to ‘earn’ their residence and citizenship rights and ‘prove’ that 
they wholeheartedly embraced their new country’s history, values and the 
national way of life (Kostakopoulou 2009). Accordingly, national conceptions 
of integration sought to displace the previous liberal paradigm on equal treat-
ment and more secure rights for long- term resident TCNs, which the Commis-
sion has championed since Amsterdam.
 Member states sought to dilute the Commission’s proposals concerning 
family reunification and long- term residence and to make them fit with their own 
migration rules. Despite the Commission’s opposition, provisions on integration 
conditions and measures were added to both Directives.58 In the family reunifica-
tion Directive, children over 12 years old arriving in a member state unac-
companied by family must meet an integration ‘condition’ provided for under 
domestic legislation (Article 4(1)). Also, TCNs’ rights to family reunification are 
conditional upon compliance with ‘integration measures’, which may be required 
for ordinary migrants before they have been granted family reunification (i.e. 
probably in the country of origin) (Article 7(2)). Similarly, the long- term 
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 residents Directive included provisions on ‘integration conditions’ as prerequi-
sites for the award of long- term resident status and residence in other member 
states.
 The integration discourse circulating in national arenas surfaced at the EU 
level. In 2002 the JHA Council called for coordinated action and more policy 
coherence at the national and European levels and proposed the establishment of 
National Contact Points on Integration, a network of experts designed to promote 
the exchange of information and best practice in this area and monitor progress.59 
The 2003 European Council meeting in Thessaloniki stressed the need to 
develop a coherent framework for migrant integration policy, based on a set of 
common basic principles, and invited the Commission to present annual reports 
on migration and integration.60

 The Commission continued its liberal- multiculturalist approach as attested by 
its Communication on Immigration, Integration and Employment,61 but the 2004 
Hague Programme62 laid down the basis for an EU Framework on Integration 
that was more closely aligned with more restrictive national priorities and policy 
frames, and less with the EU rights- based framework on free movement. It 
emphasised the need for greater coordination in national integration policies and 
EU initiatives and called for the development of a clear framework on integra-
tion, based on a set of common principles (CBPs) adopted by the JHA Council 
on 19 November 2004.63 Although the principles referred to the dynamic process 
of integration and ‘the two- way process of mutual accommodation by all immig-
rants and residents of MSs’ (CBP 1), they nevertheless reflected national prior-
ities and conceptions by placing the emphasis on migrants’ responsibilities to 
respect the basic values of the EU (CBP 2), learn the language, history and insti-
tutions of the host society (CBP 4.1), be active societal participants (CBP 5) and 
on the possibility of conflict of cultural and religious practices with European 
rights or national law (CBP 8.2). There was no reference to facilitating naturali-
sation and the promotion of intercultural dialogue.
 In its subsequent Communications, the Commission began to incorporate the 
new logic of mandatory integration (Carrera 2008). The Communication on a 
Common Agenda for an Integration Framework for the Integration of TCNs in 
the EU (2005),64 for example, referred to the strengthening of ‘the integration 
component of admissions procedures, through pre- departure measures, such as 
information packages and language and civic orientation courses in the countries 
of origin’ with a view to promote the implementation of CB4. The Communica-
tion on a Common Immigration Policy in Europe: Principles, Actions and 
Tools65 embraced the idea of mandatory testing since integration is ‘the key to 
successful immigration’.66

 The European Pact on Immigration and Asylum submitted by the French 
presidency in the autumn of 2008 mirrored national trends, lending legitimacy to 
the unidirectional conception of integration featured in national arenas. The Pact 
sought to legitimise the national retreat from multiculturalism and pluralism and 
the alignment of integration policy with migration control: ‘legal immigration 
policy must be selective and concerted’; ‘family immigration must be more 
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effectively organised . . . must be in accordance with the acceptance capabilities 
of the Member State and the integration capabilities of migrants’.67 In addition, 
reflecting the morphing of integration policy into a device for the validation of 
national cultures and identities, it stated that TCNs would have to respect the 
identities of the member states and the EU.

Citizenship and integration: competing rationales

The EU institutions involved in policy- making in the two policy areas examined 
in this chapter – EU citizenship and integration policies – had divergent, and 
often colliding, interpretative frameworks about community membership, the 
role of migration and the importance of multiculturalism. The temptation was 
often great to dramatise the consequences of ethno- cultural diversity in a chang-
ing political landscape where narratives of fear and suspicion were predominant. 
Yet, the restrictive and security- based rationale that underpinned the integration 
policy of non- EU migrants was undermined by the institutional innovations 
brought by the Lisbon Treaty.
 Among them, it is worth mentioning that the Commission’s exclusive right of 
initiative with respect to labour migration policy was accompanied by the increas-
ing powers of the CJEU to review and interpret EU migration law, and by the 
involvement of national parliaments in the evaluation of the implementation of EU 
policies in this area (Article 70 TFEU). The fully binding EU Charter of Funda-
mental Rights also triggered a human rights protection dynamic across the EU. In 
addition, the new provision dealing expressly with labour migration policy, namely 
Article 79 TFEU, explicitly referred to the ‘fair treatment of third country nation-
als residing legally in the Member States’ (Article 79(1) TFEU). It also contains an 
explicit legal base for the EU supporting action in the field of integration of long- 
term resident TCNs (Article 79(4) TFEU). At the same time, however, the member 
states have preserved their competence to ‘determine volumes of admission of 
third- country nationals coming from third countries to their territory in order to 
seek work, whether employed or self- employed’ (Article 79(5) TFEU).
 Building on the Lisbon Treaty’s institutional innovations, the Stockholm Pro-
gramme, which laid down a policy agenda for the 2010–14 period, was much 
more citizen- oriented.68 The restrictive and security- based focus of the discourse 
and surrounding policy of its predecessor – the Hague Programme – was diluted 
owing to rights- enhancing policy priorities, such as the safeguard of individual 
rights and the rule of law, protecting vulner able EU citizens and enhancing data 
protection. The promotion of a ‘Europe of Rights’ was viewed as necessary in 
order to advance a ‘Protective European Union’.69 It also resurrected the 
Tampere mandate of granting TCNs residing legally in the EU rights and obliga-
tions compar able to those of EU citizens.70 The implementation of this objective 
would require the consolidation and amendment of the four directives on legal 
migration and the ‘evaluation and, where necessary, review of the directive on 
family reunification, taking into account the importance of integration 
 measures’.71 One thus discerns a shift away from the ‘common basic principles’ 
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and mandatory regimes of civic integration towards an interest in monitoring the 
impact of integration policies on various societal domains, such as education, 
employment and social inclusion.
 This discursive shift necessitating policy readjustments was also evident in the 
Commission’s Action Plan, which was published in April 2010.72 In a clear attempt 
to reverse the downgrading of individual rights owing to the predominance of 
security concerns, it stated that ‘the Union must resist tendencies to treat security, 
justice and fundamental rights in isolation from one another. They go hand in hand 
in a coherent approach to meet the challenges of today and the years to come’.73 
The Commission also noted the positive role of migration in addressing the 
Union’s demographic challenge and its potential to contribute to the Europe 2020 
strategy by providing an ‘additional source of dynamic growth’,74 and reiterated 
this in its 2011 Communication on Migration.75 Interestingly, although member 
states are moving towards the adoption of more restrictive migration agendas in a 
recession- ridden Europe, the Commission continues to defend the advantages of 
mobility. This attests to the continuous interplay of dynamics of closure and open-
ness in political life, and shows that the shifting nexus of security and power – on 
the one hand – and rights and citizenship values76 – on the other – remain under 

T able 9.2 Explaining policy change in EU citizenship

Factors altering actors’ opportunity structure
Formal changes to the structural context

Informal changes to the structural context

Altered exogenous preferences

Commission’s right of initiative and ECJ’s 
jurisdiction over migration law after 
2009

Member states’ discretion curtailed by 
primacy of Community law established 
by ECJ

Shift after 9 September 2001 of national 
conceptions of integration to more 
restriction and ‘earned’ rights

Factors altering actors’ beliefs and norms
Reframing of policy debates and policy 
solutions

‘Judicial policy-making’ (impact of case 
law on the definition of citizenship and 
integration)

Enhanced rights-based approach in new 
treaty competences and Charter of 
Fundamental Rights after 2009

Mechanisms leading to policy change
Redefinition of beliefs and norms Discursive entrepreneurship 

(Commission’s use of ECJ case law to 
redefine content of ‘citizenship’; EP and 
Commission’s substantive link between 
intra-EU mobility and extra-EU 
migration)

Policy-learning (legislators incorporate 
new definitions provided by case law in 
subsequent policy negotiations)
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negotiation. After all, one cannot sidestep the pressure for more congruence 
between intra- EU mobility and extra- EU migration and the application of a rights- 
based approach to migrant integration.

Conclusion
Policy change in the field of EU citizenship has been radical and transformative. 
Both the European Commission and the Court have steered EU citizenship away 
from market integration onto a normative and rights- based path that advanced 
citizens’ rights and, in the process, has encroached upon member state autonomy. 
The judicialisation of EU citizenship transformed it from a simple ‘add- on’ to the 
status of national citizenship into a ‘fundamental status’ and has upgraded the legal 
requirement of equal treatment, irrespective of member state nationality, into a 
burgeoning moral code. Structural openings, such as the adoption of Directive 
2004/38 and treaty amendments at Amsterdam, Nice and Lisbon, coupled with the 
EU Charter of Fundamental Rights and the Stockholm Programme, have en abled 
the evolution of EU citizenship and laid the foundations for innovative interpreta-
tions. In this respect – far from being a single and unified institutional reality – EU 
citizenship has been a complex, multi- layered script: it is a composite of many 
layers, each layer building on, echoing and extending the previous one.
 This evolving rights- based dynamic has also influenced the AFSJ’s migration 
paradigm. The contiguity between EU law and intergovernmental cooperation in 
JHA that ended in Amsterdam resulted in an appreciation of the need for greater 
isomorphism between EU mobility policy and law, and non- EU migration law 
and policy. The emergence of a restrictive discourse and policy on integration in 
the new millennium has undermined this momentum and revealed the existence 
of countervailing tendencies and disarray. However, the ongoing discussion has 
showed that both the Commission and the Court are keen to maintain the adja-
cent readings on the free movement of persons and EU citizenship, on the one 
hand, and non- EU migration on the other.
 Although the alignment between the two has not yet been achieved, a forward 
movement towards the consolidation of a rights- based approach to mobility, integra-
tion, citizenship and migration can be discerned. However, the fluctuating political 
dynamics and possibilities for backsliding and incompatible movements in all direc-
tions should not be forgotten. The extent to which EU institutions will continue to 
push for more parallelism and a unified framework in EU policy on citizenship, on 
the one hand, and on migration and integration, on the other, in a recession- ridden 
EU remains to be seen. But in any case, what the institutional evolution of the AFSJ 
has made clear is that the current state of affairs cannot possibly be kept separate – 
like Chinese boxes – from Community law and thus remain distinct for a long period 
of time. Instead, they co- exist, co- evolve and influence each other. This is perhaps 
how policy change takes place: like the orthodox churches that were erected on the 
sites of ancient Greek temples, policy change more often than not depends on 
context- transcending moves and transitions rather than on fissures. Transitions are 
always marked by politics, the exercise of leadership as well as by bargaining.
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